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To Rebut the ten-point mythology of the Goldwater Institute! 
 
Prepared by Bliss Tew, Regional Field Director, The John Birch Society, February 4, 2011 
 

1. Nick Dranias, the Director, Center for Constitutional Government at the Goldwater 
Institute, prepared “10 Facts to Rebut the Mythology of a Runaway Convention.”  His 
first “fact” stated: “Article V does not authorize a Constitutional Convention; it 
authorizes a convention for proposing amendments.” 
 It’s easy to agree that Article V authorizes Congress to call a convention of the states for 
“proposing amendments” to the constitution; however by what name that convention 
may be known or how such a convention may behave is a matter where we have some 
disagreement. Notice that the word “amendments” in Article V is plural and therefore 
we can assume that at such a convention some of the delegates may well suggest a 
plurality of amendments, not just one. How many amendments may be proposed? 
Your guess is as good as mine. Could ten amendments be proposed? Or twenty?  
Could sweeping changes result from such proposed amendments? Yes, if the State 
ratification conventions or state legislatures approve of those changes contained in 
any proposed amendments coming from the convention. The changes emanating from 
proposed amendments that are subsequently ratified by 38 states are indeed changes 
to the Constitution, so calling the convention a “Constitutional Convention” is not 
improper. In fact in some of the modern-resolutions before State Legislatures today 
those exact words – “Constitutional Convention” are used by legislators themselves to 
describe what they are applying to Congress to call. For one example look at H.J.R. 2, 
sponsored by Utah State Representative David Clarks which says “applies to the United 
States Congress to call a Constitutional Convention for the purpose of proposing an 
amendment to the United States Constitution….” So the exercise of Article V by the 
state legislatures can indeed call what the states themselves refer to as a 
“Constitutional Convention.” 
 

2. The second “fact” of the Goldwater Institute’s “10 Facts,” stated: When the Founders 
drafted the U.S. Constitution; they specifically rejected language for Article V that 
would have allowed the states to later call for an open convention.” 
So what?  Although the Founders may have rejected some language that would have 
“allowed the states” to later call for an open convention, that does not prevent the 
states from doing so, nor does it strip them of such a power. Under the Tenth 
Amendment the states retain powers not delegated to the federal government nor 
prohibited to the states, so calling an “open convention” is a retained power because 
it is not specifically prohibited by the Constitution.  If there is no language in the 
Constitution or in Article V specifically, that prohibits the states from convening an 
“open convention” is that the same as prohibiting them from holding an open 
convention? No. Does the lack of empowering language in Article V to empower the 
states to hold an “open convention” prohibit the States from calling of an open 
convention? No, because convening an open convention is not a Constitutionally-
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prohibited power of the States so it’s a retained power.  Besides, once an Article V 
convention is convened, the States’ delegates will make their own rules in convention 
and that could have unpredictable consequences despite the educated-opinions 
expressed by Nick Dranias of the Goldwater Institute. Some claims are merely 
opinions. While educated opinions his opinion may be, nevertheless they are still 
opinions since no modern Article V Convention has ever been convened from which to 
judge facts about an Article V Convention from. Even the 1787 Constitutional 
Convention was not an Article V Convention since Article V had not even been written 
yet and would in fact be written during that 1787 Convention. So we have not actually 
seen an Article V Convention to know from experience just what it will be, therefore 
there’s an element of unpredictability that has worried scholars and judges for some 
decades.  I admit there have been other conventions of the states called, and from 
those experiences those favoring the calling of an Article V Convention could hope 
Congress would use as a model for convening an Article V Convention, but that’s not the 
same as a guarantee. There was a lot of “hope” about candidate Obama. How has that 
hope paid off? 
 

3. The third Goldwater Institute “Fact” states that: “Thirty eight (38) states must ratify 
any proposal from an amendments convention, requiring a broad consensus that 
makes sure an amendments convention cannot ‘runaway.’” 
Indeed the “three-fourths” of the states (thirty eight states) legislatures or ratification 
conventions ratification process is called for in Article V, but what if the Article V 
Convention delegates decide in convention that the ratification process for their 
proposed amendments should be changed? Remember that the 1787 Constitutional 
Convention was convened by the Confederacy’s Congress under the Articles of 
Confederation, the compact of confederacy between the states at that time, but the 
Articles of Confederation required that Amendments to the Articles be approved by all 
thirteen of the United States. Nevertheless the 1787 Convention delegates voted to 
change the rules for ratification of the product of their convention, the Constitution, 
and Congress and the states accepted their rules change! In fact they provided that, in 
James Madison’s words, “The ratification of the conventions of nine States shall be 
sufficient for the establishment of this Constitution between the States, ratifying the 
same.” (Federalist No. 43) Who could have predicted in 1787 that the Philadelphia 
convention would change the rules of ratification of their convention’s product and 
get away with that enormous change, but they did just that.  In fact, the 1787 
Convention cut the State legislatures or State assemblies out of the ratification 
process altogether by delegating the duty of ratification to State Conventions. That’s 
historical fact, not opinion. That’s a precedent if we are looking at past conventions 
for precedents. 
 

4. In  Goldwater Institute “Fact” number 4, Mr. Dranias contends that “The limited scope 
of an amendments convention is underscored by the fact that it specifically says 
amendments cannot alter the equal number of votes for each state in the U.S. Senate 
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without the consent of the affected state. This establishes that the Article V 
Convention couldn’t simply rewrite the entire Constitution.” 
Ok, let’s concede that the single point, the makeup of the U.S. Senate representation 
couldn’t be changed by the new Article V convention’s proposed Amendments, 
nevertheless that is a factor which does nothing to prevent unpredictable changes to 
the rest of the Constitution of our federal government, right? The meaning of that 
sentence in Article V which states “that no state without its consent shall be deprived 
of its equal suffrage in the Senate” clearly meant that the “State” meaning the 
Legislative body of each State, may not be deprived of its suffrage.  “No State,” 
meaning the legislature of any state, not the people, “shall be deprived,” meaning be 
stripped of its “equal suffrage.” But the Seventeenth Amendment already did deprive 
several states that did not ratify the Seventeenth Amendment and in fact voted 
against ratification of the Seventeenth Amendment of their State’s (legislature) 
suffrage in the Senate without their consent while their State’s suffrage was turned 
over to the electorate of the state by the Seventeenth Amendment for the purpose of 
electing Senators. 

 
5. In “Fact” number five of the “10 Fact” paper we read: “The states define the agenda of 

an amendments convention through their applications for the convention and through 
the commission of delegates. Amendments conventions can be limited to specific 
topics.” 
But is his assumption correct? Certainly we can agree that State legislatures can make 
applications to Congress for an Article V Convention claiming in their application that 
they desire only one issue to be deliberated by the convention delegates. Certainly we 
can agree that a state legislature can write a “commission” to instruct their delegates 
as to what their duties are at the convention. But that assumes a great deal not in 
evidence from history since no Article V Convention has ever been called by a 
Congress under this new Constitution.  Again this is an opinion based upon evidence 
from other conventions, none of which is an Article V Convention convened under 
Article V by the U.S. Congress.  Thus, despite Mr. Dranias’ assurances and claim that 
he’s putting forth a “fact,” what we are really getting is his opinion based on evidence 
drawn from events whose rules may not limit an Article V Convention as he predicts.  
Perhaps with Article V we are operating under new rules, rules that Congress may set 
when calling the convention, or that the delegates at the convention may decide upon 
in convention. There is nothing in Article V that says Congress must allow the 
Legislatures of the several states to appoint or elect delegates to the Convention. Thus 
such delegates might be elected by popular election, if that is what Congress directs 
when it issues a call for an Article V Convention.  Or, worse, what if the Congress takes 
upon itself to appoint delegates for the states in their process of calling a convention? 
It’s unlikely, but is it possible? Can we be sure what Congress would do?  What written 
assurances do we have from Congress at this time concerning how they will call an 
Article V Convention or provide for appointment of delegates to the convention?  And 
what if the states themselves want delegate representation based upon state 
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population instead of the equal representation of each state at the convention? What 
then? Is there a prohibition against Congress calling for 434 delegates (equal to 
Congressional seats in the House) from the 50 states to attend the convention, with 
each delegate getting a vote at the convention? In that case California would get fifty-
three-votes, Utah three-votes, and Montana only one-vote.  Very democratic, but very 
surely weighted to the advantage of populated states. Nothing in Article V directs 
Congress to give the states equal representation at an Article V Convention! With the 
media, educators, and politicians constantly beating the drum of “democracy” maybe 
many Americans and Congressmen would consider a more democratic arrangement of 
delegates to be indeed a more “fair” and “democratic” arrangement for Convention 
representation. 
 

6. In his sixth “fact” Mr. Dranias contends that James Madison in Federalist No. 43 
argued that the states would have powers to correct errors in the constitution. He 
claims that Alexander Hamilton in Federalist No. 85 favored the use of Article V 
amendment powers to “rein in out-of-control federal government.” 

Mr. Dranias and I can agree that in Federalist No. 43 James Madison states “That useful 
alterations will be suggested by experience could not but be foreseen. It is requisite, 
therefore, that a mode for introducing them should be provided. The mode preferred by 
the convention seems to be stamped with every mark of propriety…It, moreover, 
equally enables the general and the State governments to originate the amendment of 
errors.”  Madison’s language implies that alterations to the federal constitution will be 
made by amendment and such amendments can either be brought by the Congress or 
the States. No question of agreement there. We, Mr. Dranias and I, can agree that 
States’ delegates, however many there may be to an Article V Convention, will be the 
ones to propose amendments at an Article V Convention. But how many amendments 
will be proposed by delegates from the fifty States, or how the delegates may be 
appointed or elected are points that could be problematic to the legislatures’ 
influence on a modern day.   Also legislators should keep in mind that Madison was 
talking about both methods of amendment that are available in Article V, not just the 
convention method when he wrote on the topic in Federalist No. 43. But, later, in 
1788, when Madison learned that New York and Virginia were calling for an Article V 
Convention he was alarmed. He wrote of an Article V Convention which he apparently 
assumed could become a “General Convention” that: “If a General Convention were to 
take place for the avowed and sole purpose of revising the Constitution, it would 
naturally consider itself as having a greater latitude than the Congress...It would 
consequently give greater agitation to the public mind; an election into it would be 
courted by the most violent partisans on both sides… [and] would no doubt contain 
individuals of insidious views, who, under the mask of seeking alterations popular in 
some parts … might have the dangerous opportunity of sapping the very foundations 
of the fabric.... Having witnessed the difficulties and dangers experienced by the first 
Convention, which assembled under every propitious circumstance, I should tremble 
for the result of a second, meeting in the present temper in America.” [From a letter 
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by James Madison to G.L. Turberville, November 2, 1788]  Those are not the words of 
someone favoring the calling of an Article V Convention, are they? Instead it’s a strong 
warning against convening the Article V Convention. On the point of Mr. Hamilton’s 
discussion in Federalist No. 85 we could quote him here when he wrote “…every 
amendment to the Constitution….would be a single proposition, and might be brought 
forward singly” But that could mean brought forth in the Congress by Senators who at 
that time were elected by State Legislatures who represented the States interests, not 
popularly elected.  That isn’t necessarily a reference to an Article V Convention 
bringing forth amendments singly, for he doesn’t talk of Article V conventions until 
later in Federalist No. 85. Plus we should temper Hamilton’s assumptions, in his day, 
amidst such moral men as founded our Republic, with warnings from such men of our 
time as Judge Robert Bork who wrote in a January 16, 1990 letter to Utah State 
Representative Reece Hunter: “Specifically, you asked for my opinion on the question: 

“Can a constitutional convention be limited by Congress or the states to a single issue?” 

… It is my view … that a federal constitutional convention could not be limited to a 

single issue.... The original Philadelphia convention went well beyond the purposes for 

which it was called and nobody has suggested the Constitution is a nullity for that 

reason.” 

 

7. In his “Fact” number seven, Mr. Dranias states that there is zero precedent that any 

convention of the states has ever ‘runaway’ from its assigned agenda. There have 

been 12 interstate conventions in the history of our country. All of them have stayed 

within their stated agenda.” 
Mr. Dranias brings out that the 1787 Convention was “not convened to ‘amend” the 

Articles of Confederation, but to ‘revise’ and alter’ the Articles to establish an effective 

national government.”  But when I read the definition in my dictionary of the word 

“amend” it says to “to change or revise.” So is this a splitting of hairs between the 

meaning of “revise” and “amend” or is it as significant as described by Mr. Dranias.  

Especially the word “alter” is pointed to by Mr. Dranias as holding revolutionary 

meaning to define and establish an entirely new government. But, in my dictionary 

(which I admit is not a 1787 dictionary) the word “alter” is defined as: “… 1) to make 

different in details but not in substance; modify…” That does not imply a revolutionary 

change any more than the word “amend would.”  

 

8. In “fact” number eight, we read: “The procedures for conducting an amendments 
convention are similar to Congress’ long-established rulemaking powers.” 
That sounds like a good assumption, but is it a fact. Of this I admit that I haven’t read 
any scholarly discussions on the parallels between Congressional rulemaking powers 
and Article V Conventions, but I would be happy to read one and learn from it if such an 
essay exists.   While the assertion is correct when we look at the 1787 Philadelphia 
Convention that “delegates initially vote as states at the conventions;” what language 
in Article V guarantees that such will be the case in an Article V Convention? What if 
California’s U.S. Senators, knowing of their state’s population of 33-million, object to 
being limited to one vote at a proposed Article V Convention, a single vote that would 
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equal the single vote of Wyoming with less than a million inhabitants? Could the U.S. 
Senate, in their working on a bill for calling an Article V Convention agree with 
California’s Senators’ objection and give each state representation at the convention in 
a ratio to their population in ratio to the population of all the fifty states? After all many 
in Congress favor “democracy” today to a “Republic” and even claim we are a 
democracy. Once the necessary number of State Legislatures have made application 
to Congress for an Article V Convention, can we predict with a certainty what rules will 
come out of the Congressional call for convening an Article V Convention? What 
assurances do we have from Congress on this subject? 
 

9. In Mr. Dranias’ “fact” number nine, he asserts “The limited scope of an amendments 
convention is similar to that of state ratification conventions that are also authorized 
in Article V, but no one worries about a ratification convention “running away,” even 
though such a convention does make law.” 
This argument assumes that the “amendments convention” can be limited as a state 
ratification convention is limited to ratification. But these conventions are apples and 
oranges in purpose. The first, an “amendments convention, “or Article V Convention, is 
called to “Propose amendments,” so what is the limitation on that purpose, a purpose 
that includes proposing a possible plurality of amendments could be virtually unlimited 
as Judge Bork warned, even if the states’ commissions clearly propose only one 
amendment.  Yet a ratification convention is certainly charged with ratification of not 
proposal of Amendments. It is a convention not designed for making proposals, but only 
for ratification or nullification of already proposed amendments and its officers and 
delegates know that.   
 

10. In his “fact” number ten, Mr. Dranias asserts that “An amendments convention, 
because it only proposes amendments and does not make law, is not an effective 
vehicle for staging a government takeover.” 
True enough that a Convention is not a place for a violent “coup” to take place that 
could oust the present government.  But radical changes can be proposed that would 
indeed change our government if accepted in the ratification process, whatever that 
process might turn out to be. We pointed out earlier that the ratification process was 
changed by the 1787 convention, so I ask, could that happen again? Who knows for 
sure?  But consider the delegates and their potential radical ideas being brought to 
convention.  Peg McEntee, a writer for the Salt Lake Tribune, published an article titled 
“The Legislature on the U.S. Constitution- again.” In it she wrote: “The coming [Utah 
legislative] session involves the U.S. Constitution, and so far what we’re hearing 
specifically from the Hill is talk of convening a constitutional convention, the likes of 
which hasn’t been seen since the sizzling summer of 1787.”  Ms. McEntee wrote: “While 
I consider the Bill of Rights to be all but sacrosanct, there is the 2nd Amendment. Given 
the eons of palaver about what it actually means, might it be possible to copy-edit it to 
make it just a tad clearer?” Is this the kind of hidden amendments awaiting proposal 
from delegates who may represent secret factions, or be themselves a person holding 
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“insidious view” as Madison warned of who may gain entrance to an Article V 
Convention? What if Ms. McEntee was indeed appointed or elected to the office of 
delegate to the convention, how would she suggest the 2nd Amendment to be copy-
edited or rewritten? Do you want to find out? 
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